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After two decades of political-financing scandals involving French political parties and politicians, the Government decided to react and to undertake a reform of political financing.

Thus, at the end of the nineteen eighties, the Legislature sought to make the mode of political financing more transparent and to end the endemic corruption which was inherent in French political life.

In France, there are different institutions in charge of dealing with the French political life. The Commission I work for (the National Commission on Campaign Accounts and Political Financing) is charged with two major responsibilities:

· Monitoring the campaign accounts of candidates elected by direct universal suffrage – which excludes the Senatorial elections - within constituencies of at least 9,000 inhabitants;

· Verifying that political parties respect the regulations relative to their financing.

It is important to underline that the two tasks given to the commission are completely separate and that political parties in France are free to be involved or not in electoral campaigns. In this sense, political party financing and the financing of electoral campaigns are two different phenomena.

In France, we have been dealing with political party financing issues since 1988 and our legislation is quite complicated now. Indeed, since the first Law of 1988, electoral campaigns and political party financing have been controlled by the commission and can be financed by the State in certain circumstances. 

The French legislation ensures both the freedom of candidacy and the independent existence of political parties.

I. The legislative origins and evolution

· Origins

The Law of 11 March 1988 established rules applicable to the verification of electoral campaign financing for the first time. Many have seen this first Law as a pilot.

After which, the Law of 15 January 1990 organized the three basic rules of the financial control of political life:

· the limitation of candidates’ expenses;

· the reimbursement of candidates’ campaign expenses;

· the public subsidy to the political parties which meet the financial requirements.

These provisions have been incorporated in the Electoral Code, which is the reference for the Commission.

The Commission was created by this law at the same time.

· Evolution

After these two decisive Laws, the French legislator has passed different Laws to improve the electoral architecture.

The Law of 19 January 1995 banned donations by legal persons.

The Law of 11 June 2000 instituted the gender principle in the composition of candidates’ lists. Since then, the non-respect of this obligation has generated the reduction of the Public Funds for the political parties which didn’t fulfil this obligation.

Since the Law of 3 December 2003, the Commission has been an Independent Administrative Body. That means that its decisions can be appealed to the relevant electoral judge and that the Commission is financially independent.

Obviously, there is a check on this financial independence: the budget of the Commission is voted by the parliament and included in the Interior Ministry’s budget.

Finally, the Law of 5 April 2006 transferred the financial control of the Presidential Election from the Constitutional Council to the Commission.

We can sum up the spirit of those laws by three main points:

· Money should not determine the outcome of the battle nor favour the richest candidate, that’s why the expenses are limited;

· A candidate must not be dependent on a generous donor, that’s why the donations from natural persons can’t exceed a certain limit and donations from legal persons are forbidden;

· The State reimburses the electoral expenses to counterbalance the obligations put on candidates.

II. Financing of political parties

· Definition of political parties

There is no special definition of a political party in France. Article 4 of the 1958 French Constitution provides that "Political parties and groups shall contribute to the use of suffrage. They shall be freely established and carry on their activities freely. They shall comply with the principles of national sovereignty and democracy."  

In 1988, for the first time the Legislature addressed the issue of finance with regard to political parties, without defining the concept of a political party. Thus, the Law gives a financial approach to the concept of political parties.

In the absence of a legal definition of what a political party is, the French Council of State and the Constitutional Council have defined the conditions in which a political party can finance an electoral campaign or another political party. According to the French understanding of the matter, this is the main role of political parties.

A political party which is allowed to finance an electoral campaign or another political party is one which:

• Benefits from public aid

• Or has appointed a financial proxy (an individual registered at the Prefecture or a financing company approved by the Commission)

• And that submits its accounts to the Commission each year by 30 June, at the latest, of the year following the financial year under review.

It is interesting to see that France does not have a legal definition of a political party, but only a financial jurisprudential approach. 

· Creation of political parties

In France, the creation of a political party is relatively simple. Most of the current political parties have been created under the legal status of an association. Thus, it only takes five minutes and it just needs two persons to go to the Prefecture and to declare the aim of the association. 

However, to be a political party able to finance another political party or an electoral campaign, the political party must register with the commission by appointing a proxy, which has the legal form of a financing company or being eligible for public funding. Indeed, if a political party wants to operate under the law of 1988 concerning the control of political party financing and electoral campaigns, it must additionally ask the commission to register its proxy, which has the legal form of a financing company.

There are approximately 500 political parties in France. Out of this number, some 250 are able to finance an electoral campaign.

· The financing of political parties

In France, there are two types of financing foreseen by the law of 1988
:

· private financing

· public financing.

The private financing includes:

· contributions from the members and elected officials of the political party;

· donations from individuals. The amount of a donation cannot exceed €7,500 per person and per year. The donation allows the donor to reduce his tax revenue up to 66% of its amount (which is an indirect state financing).

In France, donations from legal persons are strictly forbidden. Political parties which violate this prohibition can lose their public funding. This prohibition concerns donations from foreign political parties as well
.  
The public financing represents the main part of political party financing in France.

As mentioned previously, there are around 500 political parties. Out of this number, only 250 political parties have to submit an account to the Commission.

Out of these 250 political parties, only 50 are eligible for public financing.

This direct public financing – which represents roughly €80 million a year – is divided in two parts:

→ The first half is based on the performance of the political parties in the last general elections. To be eligible for this tranche of funds, candidates representing the party must have obtained at least 1% of votes cast in at least 50 constituencies in mainland France or at least 1% of votes cast in the constituencies of Overseas Territories. The distribution of this first half is proportional to the number of votes obtained by the candidates of each political party. One vote corresponds to €1.6. 

Political parties which do not respect the gender principle have to pay a fine. For 2009, the political parties paid almost €5 million in fines for this reason (the presidential party paid a €3.5 million fine; the opposition party paid a €500,000 fine).

→ The second half of direct public financing is based on the number of the parliamentarians who assign their support to one of the political parties which benefit from the first half of financing. The reattachment of a parliamentarian corresponds to €45,000 each.

Public financing is established for a 5 year period, but the exact amount received by each party every year may vary, as each year the parliamentarians must assign their support to one of the political parties.

In 2009, the presidential party received around €34 million, while the main opposition party received almost €23 million.

· The control of political party financing by the Commission 

In France, the control of the commission regarding political parties’ financial obligations is rather limited.

Thus, the Commission:

•  Verifies that parties respect their accounting and financial obligations;

• Ensures that a summary of parties’ accounts is published yearly in the Journal Officiel;

•  Sanctions or vetoes financing companies selected by parties;

• Issues receipts for donations for tax purposes and verifies that the relevant conditions are not violated relative to the Law of 1988;

• Verifies that specific obligations are adhered to by the financial consultants (individuals or financing companies) and if necessary, refuses to issue receipts for donations;

• Brings any matters presenting possible penal violations before the Public Prosecutor.
Indeed, the control of the accounting of political parties in France is assured by chartered accountant companies which have the entire and exclusive competence of this control. Each political party has to have its account certified by two different chartered accountants who verify the consistency of the accounting and the absence of financial contributions by legal bodies, following an accounting norm
. In France, only political parties which meet these legal requirements are allowed to receive public financing or to finance an election campaign. 

In France, the control of political party financing which is exclusive of the Court of Accounts’ jurisdiction comes mainly under the auditors company’s competence. This is a gap in the French legislation as the commission is, in the end, only in charge of controlling the regularity of the donations given to the proxy and does not control other incomes and the expenses’ consistency (notably the use of the State budget). In the end, the public authorities are only involved in the political parties’ financing to a limited extent.
In case of violation of their financial obligations, political parties can lose their right to receive money from the state budget and to finance their candidates or to participate in electoral campaigns. This happens only in case of a grave infringement foreseen by the law of 1988 (e.g., non-submission of account, donation from a legal body)
.

The sanctions are very limited compared to the large amount of money that the State gives them each year. The commission is powerless in its control of political party financing inasmuch it is the chartered accountants which are dealing with the accounts.

· The involvement of the political parties in the electoral campaigns

In France, a very important point is the principle of free candidacy. That means that a candidate can run in an election to defend and promote his or her own ideas, without being linked to a political party. In practice this is quite theoretical, since elected people are almost always those endorsed by a political party which is able to provide some logistic, political and financial support.

Nevertheless, the principle remains in order to ensure equitable treatment of candidates. As a consequence, the political party is never reimbursed for its donations for an electoral campaign. The candidate is the only one to be eligible for the state reimbursement, if he/she meets the legal criteria. On the other hand, even if the political party does not have a financial interest in supporting candidates, it has the obligation to integrate in its balance sheet the global amount of its contributions to its candidates.

These aforementioned rules tend to ensure that a political party cannot become richer thanks to electoral campaigns and are also a way to favour free and independent candidacy.

The political parties do not have to send a special elections report to the commission.

There is no global ceiling on expenses or incomes for political parties in France fixed before the elections; this is up to the parties. Political parties must only respect the ceiling on expenses which is applied in each constituency where they endorse candidates. On the other hand, candidates have to declare the amount of money coming from political parties (thus, in 2007, political parties gave almost €7 million to their candidates running in the general elections).

It is interesting to underline that in France political party financing and the electoral campaigns are two different phenomena. The only link which exists between them is the calculation of the public funds, as it is the result of the general elections which determines the amount of the public funding for each political party eligible for a period of 5 years. Obviously, some change can appear from one year to another, function of the parliamentarians’ support. In this regard, the repartition of the public fund for 2009 is informative
.

III. The control of electoral campaigns financing

· the need for a financial proxy

Since 2003, each candidate must appoint a financial proxy who must be registered with the relevant prefecture and who must open a unique bank account in which all the final transactions for the election are to be recorded.

All the income must go through this special account and all the expenses must be paid by the financial proxy.

The non respect of this obligation can cause the rejection of the candidate’s campaign account.

The financial proxy is in charge of:

· opening a special bank account;

· paying all the expenses;

· collecting all the income;

· delivering a receipt to the donors, ensuring that no single natural person  gives more than €4,600, and ensuring that there are no donations from legal persons;

· choosing a chartered accountant who has to certify the campaign account;

· ensuring that there are no incompatibilities between the status of financial proxy, candidate and chartered accountant;

· sending the campaign account to the commission by the end of a period of 2 months after the election.

· the limitation of expenses

For each constituency, there is a ceiling on expenses which differs with the kind of election and the population of the constituency.

This ceiling is readjusted each 2 or 3 years by a coefficient which takes into account inflation. For instance, the ceiling of expenses for the last Presidential election was for:

· the 1st round: more than €16 million

· the 2nd round: almost €22 million.

The ceiling of expenses for the upcoming European elections is €1,265,000.

Exceeding the ceiling automatically causes the rejection of the campaign account by the Commission.

It’s important to underline that the official campaign – which includes the ballot papers and the posters displayed on designated boards – is not taken into account in the ceiling on expenses.

· the supervision of revenue

A candidate can finance his/her electoral campaign in different ways:

- He can finance the campaign himself, either by his personal funds or by a loan. In any case, this income will be considered by the Commission as personal funds and as the basis for the public reimbursement;

- he can get a donation from his political party – if he is endorsed by one, knowing that candidacy is free in France in accordance with international commitments, meaning that you don’t have to be presented by a political party to be candidate – and in that case the donation is not eligible for public reimbursement;

- Finally, he can have donations from natural persons – here also, the source of financing is not eligible for public financing.

· the control of the campaign accounts by the Commission

The Commission works with almost 200 reporters who have to undertake the first control of the campaign accounts.

Then, the accounts are sent to the legal service of the Commission, where almost 20 lawyers are in charge of the 2nd control and the harmonisation of the decisions that the Commission has to deliver.

The Commission applies the principle of equal treatment of candidates whatever the candidates’ results.

The monitoring of campaign accounts by the commission is divided in three distinct parts:

· the Commission assesses the electoral character of the expenses of the candidates;

· the Commission assesses the refundable character of the expenses of the candidates;

· the Commission delivers a decision for each candidate;

The definition of an electoral expense has been given by the Council of State as the expenses which have as their aim obtaining votes.

Moreover, the expense must have been engaged by the candidate or with his agreement within the legal campaign period, which is relatively long as it begins one year before the first day of the month in which the election takes place.

Since then, the Commission and the electoral judges have elaborated a complex and important jurisprudence based on that definition.

Thus, the Commission and the electoral judges can estimate that some expenses are personal rather than electoral. It’s obvious that the Commission and the electoral judges have a broad margin of appreciation.

The Commission also controls the refundable character of the electoral expense.

It’s the way the Commission found not to reimburse gifts to the voters, which used to be a widespread and usual practice in France.

Once campaign accounts have been analyzed, the Commission may come to one of the following decisions:

• The Commission approves the campaign accounts;

• The Commission grants approval subject to adjustments, notably when expenses undertaken by the candidate are not related to the electoral process;

• The Commission rejects the accounts due to non-conformity with legislative regulations (no audit by a chartered accountant, account in deficit, spending limit exceeded, or a donation from a legal person...).

The Commission may also penalize a candidate for the non-submission or late submission of accounts.

In the case where an election has been challenged – by another candidate, a voter or the State representative in the department/region - the Commission has 2 months from the deadline for submitting the campaign accounts to deliver decisions about all the candidates’ campaign accounts in this constituency.

In the other cases, the Commission can deliver its decisions within a period of 6 months.

The decisions of the Commission have some consequences.

- Rejected accounts, accounts that have not been submitted or which have been submitted late will cancel the candidate’s right to reimbursement for campaign expenses, and, except in the case of Presidential elections, will result in the Commission automatically bringing the matter before the Election judge (Constitutional Council, the Council of State or the Administrative Tribunal), who may pronounce the candidate ineligible. 

- Decisions concerning adjustments may reduce the total reimbursement due to the candidate.

The candidate may contest the Commission’s decision through an automatic right of appeal before the Commission itself or through a judicial appeal before the Council of State within 2 months of receiving notification of the decision.

· the reimbursement of the candidates’ campaign expenses

In order to be reimbursed, a candidate must meet a certain number of criteria:

•The candidate must have respected obligations: appointment of a financial proxy, respect of the electoral rules, and certification of the campaign account by a chartered accountant and submission of the campaign account in the legal time;

•His/her account must not have been rejected by the commission;

•Expenses for which reimbursement is requested must be relevant to the electoral process;

•The candidate must have obtained at least 5% of votes cast, with the exception of Presidential elections (and 3% for European elections). 

Once these criteria have been met, then the amount reimbursed by the State cannot exceed one of the three limits set out below:

- The amount of electoral expenses reimbursable as stipulated by the Commission;

- The amount contributed by the candidate personally, with any adjustments taken into account;

- The maximum amount allowed by law, equal to half of the upper limit defined by each constituency;

In the special case of a Presidential election, the maximum amount is equal to:

•One twentieth of the upper limit of electoral expenses applicable to candidates during the first round of voting, for those who have received less that 5% of votes cast;

•Half of the upper limit of electoral expenses applicable to candidates during the first round of voting, for those who have received at least 5% of votes cast;

•Half of the upper limit of electoral expenses applicable to candidates during the second round of voting.

Democracy costs money. Thus, in 2007, the French State paid almost €415 million for the organization of the presidential and the legislative elections, including €87 million for candidates’ campaign expenses. In 2008, €73 million were spent by the State to reimburse the candidates having run in the local elections.

� Articles 11-1 to 11-8.


� Indeed, in 2007, the European Court of Human Rights decided that the banning of funding from foreign political parties is part of the national sovereignty exercise of each state and is not in contradiction with the European Convention for the Protection of Human Rights and Fundamental FreedomsECHR, June 7th, 2007, Basque Nationalist Party and Iparralde Regional Organisation v. France (n° 71251/01). “51. In conclusion, the impact of the measure in question on the applicant party's ability to conduct its political activities is not disproportionate. Although the prohibition on receiving contributions from the Spanish Basque Nationalist Party has an effect on its finances, the situation in which it finds itself as a result is no different from that of any small political party faced with a shortage of funds. 52.  In the light of the foregoing, the Court considers that the interference with the applicant party's right to freedom of association may be regarded as “necessary in a democratic society” for the “prevention of disorder” within the meaning of Article 11 of the Convention. There has therefore been no violation of that provision, read separately or in conjunction with Article 10 of the Convention”.





� Norme 7-103 on the certification of political parties’ accounts


� Law n° 88-226/ 88-227 on political life transparency, March 11th, 1988.


� Décret n° 2009-92 du 27 janvier 2009 pris pour l’application des articles 9 et 9-1 de la loi n° 88-227 du 11 mars 1988 relative à la transparence financière de la vie politique
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